PETITION FOR ADOPTION, AMENDMENT, OR REPEAL
OF A STATE ADMINISTRATIVE RULE

Print Form

In accordance with RCW 34.05.330, the Office of Financial Management (OFM) created this form for individuals or groups
who wish to petition a state agency or institution of higher education to adopt, amend, or repeal an administrative rule. You
may use this form to submit your request. You also may contact agencies using other formats, such as a letter or email.

The agency or institution will give full consideration to your petition and will respond to you within 60 days of receiving your
petition. For more information on the rule petition process, see Chapter 82-05 of the Washington Administrative Code (WAC)
at http://apps.leg.wa.gov/wac/default.aspx?cite=82-05.

CONTACT INFORMATION (please type or print)

Petitioner's Name Nicolas Garcia

Name of Organization Washington Public Utility Districts Association

Mailing Address 212 Union Avenue SE, Suite 201

City Olympia State wa Zip Code 98513

Telephone 360-951-0981 Email ngarcia@wpuda.org

COMPLETING AND SENDING PETITION FORM

® Check all of the boxes that apply.

® Provide relevant examples.

® |nclude suggested language for a rule, if possible.
® Attach additional pages, if needed.

® Send your petition to the agency with authority to adopt or administer the rule. Here is a list of agencies and
their rules coordinators: http://www.leg.wa.gov/CodeReviser/Documents/RClist.htm.

INFORMATION ON RULE PETITION

Agency responsible for adopting or administering the rule: ~ Washington State Building Code Council

[ ] 1. NEW RULE - | am requesting the agency to adopt a new rule.

[ ] The subject (or purpose) of this rule is:

[ ] The rule is needed because:

[] The new rule would affect the following people or groups:
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[ ] 2. AMEND RULE - I am requesting the agency to change an existing rule.

List rule number (WAC), if known:

[ ] 1am requesting the following change:

[ ] This change is needed because:

[ ] The effect of this rule change will be:

[] The rule is not clearly or simply stated:

3. REPEAL RULE - | am requesting the agency to eliminate an existing rule.

List rule number (WAC), if known: WAC 51-11C-41100 Renewable Energy; C411.1 On-site renewable energy

(Check one or more boxes)

[ ] Itdoes not do what it was intended to do.

[] Itis no longer needed because:

[ ] Itimposes unreasonable costs:

[ ] The agency has no authority to make this rule:

It is applied differently to public and private parties:

[ ] Itconflicts with another federal, state, or local law or
rule. List conflicting law or rule, if known:

] It duplicates another federal, state or local law or rule.
List duplicate law or rule, if known:

Repeal this code provision. Complete an economic analysis with accurate estimates of costs and
) benefits by incorporating information provided by WPUDA from reports/documents/data from PNNL,
Other (please explain):  NREL. NWPCC, BPA. etc. Then SBCC can determine if the code is in the public interest. See Attachment.
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WHESHINGTOMN PLIBLIC LITILITY DISTRICTE ASSOCIATIO

WPUDA

TCII..IH connection

October 4, 2022

Mr. Stoyan Bumbalov

Managing Director

State Building Code Council

Washington State Department of Enterprise Services
1500 Jefferson St SE

Olympia, WA 98501

RE: Request for reconsideration of the Washington State Building Code Council’s approval of
the requirement for On-Site Renewable Energy for Commercial Buildings over 10,000 square
feet - (Proposal 21-GP1-078).

Dear Mr. Bumbalov:

By this letter, the Washington Public Utility Districts Association (WPUDA) once again formally
and specifically requests that the State Building Code Council (SBCC) reconsider the adoption of
the requirement that new commercial buildings over 10,000 square feet include a minimum
amount of on-site renewable energy generation. We previously made this same request on
May 9 of this year. While never receiving a written response to our request, from informal
verbal discussions we understand that the SBCC concluded that our May 9 petition was
premature. On Friday, September 9, 2022, we were informed that the SBCC may be willing to
take up our petition at this time. This letter is to formally request that the SBCC do so.

The specific reason for this request is that when adopting this provision the SBCC failed to
comply with the process state agencies must follow when adopting rules as set out by
Washington State’s Administrative Procedures Act (APA):

1. RCW 34.05.325(6)(iii) requires that prior to adopting rules, state agencies must
“summariz[e] all comments received regarding the proposed rule, and respond(] to the
comments by category or subject matter, indicating how the final rule reflects agency
consideration of the comments, or why it fails to do so.” During the rule development
process, WPUDA submitted on multiple occasions substantial evidence demonstrating
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that the economic analysis! (analysis) supporting this code provision was systemically
and fundamentally flawed; benefits were overstated and costs were either understated
or altogether ignored. We see nothing in the rulemaking file to indicate that the SBCC
considered the information included in WPUDA’s comments from organizations like the
PNNL, NREL, NWPCC, BPA, WA Department of Commerce, etc. regarding this code
provision. Rather, the Concise Explanatory Statement simply states:

“The Council felt it was important to move forward with the requirement that
buildings produce some of the energy they will be using. Since this requirement is
only generating a portion of the building’s need, it is not anticipated that much
would be returned to the grid.”?

Unfortunately, this statement does not meet SBCC’s obligations under RCW
34.05.325(6)(iii). The SBCC explained neither how it considered our comments in the
final rule, or why it chose not to do so. We respectfully request that the SBCC replace
this portion of its current Concise Explanatory Statement and actually justify why the
SBCC believes that the reports, data, and other information that we identified from
PNNL, NREL, NWPCC, BPA, WA Department of Commerce, etc. are incorrect or
irrelevant.

2. RCW 34.05.328(5) defines rules adopted by the SBCC as “significant legislative rules.” As
such, SBCC rules are subject to:

a. RCW 34.05.328(1)(d) that requires the SBCC to determine “that the probable
benefits of the rule are greater than its probable costs, taking into account both
the qualitative and quantitative benefits and costs and the specific directives of
the statute being implemented” prior to adopting a rule. Given the unrefuted
fatal flaws of the economic analysis, the SBCC had no basis to conclude that the
benefits of the code provision were greater than its cost.

b. RCW 34.05.328(2) that requires the rulemaking file to include “documentation of
sufficient quantity and quality so as to persuade a reasonable person that the
determinations are justified.” As noted above, we could find no documentation
in the rulemaking file supporting a conclusion that this code provision is justified.

Please note that WPUDA's objective with this request is for the SBCC to prepare a cost-benefit
analysis of sufficient quality so as to persuade a reasonable person that its rulemaking decision is
justified. Our letter dated May 9, 2022 outlined several fundamental flaws and omissions from
the SBCC's analysis. To those we add the following:

1 Preliminary Cost-Effectiveness of Renewable Energy Proposal for the Washington State Energy Code, PNNL-SA-
170654, February 25, 2022.

2 SBCC Response to Written testimony from Nicolas Garcia, Washington Public Utility Districts Association in its
Concise Explanatory Statement, Group 1 WSEC-Commercial, Public Testimony Received.



Annual Production Improvement based on date system is installed
(from NREL Annual Technology Baseline: Commercial PV report for 2022; 1.02%
https://atb.nrel.gov/electricity/2022/commercial_pv)

Annual Production Degradation following installation (From NREL:
https://www.nrel.gov/state-local-tribal/blog/posts/stat-faqs-part2-lifetime-of-pv- 0.50%
panels.html)

Utility Discount Rate (from WA Dept of Commerce Report:

3.009
Financial Impact of Fuel Conversion on Consumer Owned Utilities and Customers in WA) %
Customer Discount Rate (from WA Dept of Commerce Report: 7 00%
Financial Impact of Fuel Conversion on Consumer Owned Utilities and Customers in WA) R
Annual Increase in Real Retail Rates (from WA Dept of Commerce Report: 1.00%
Financial Impact of Fuel Conversion on Consumer Owned Utilities and Customers in WA) R
CAPEX in S/kWdc (from NREL 2022 Annual Technology Baseline: Commercial PV report; ($1,298.18)

https://atb.nrel.gov/electricity/2022/commercial_pv)

O&M costs in $/kWdc (from NREL 2022 Annual Technology Baseline: Commercial PV
report; (515.82)
https://atb.nrel.gov/electricity/2022/commercial_pv)

Wholesale power cost forecasts (from the NW Power and Conservation Council )
Varies hourly

https://www.nwcouncil.org/sites/default/files/2021powerplan_PricesAnalysisBaseline.xlsx)

We reiterate our previous position that the benefits and costs flowing to customers MUST
reflect the actual utility rates faced by customers. WPUDA performed web searches for the
commercial electric rates of 10 utilities geographically dispersed across Washington state and
found wide variations in amount customers pay for electric service. The SBCC’s revised analysis
must evaluate the code’s economic effect on commercial customers based on the actual and
specific electric rates they face.

Utility Rate ($/kWh) Rate Schedule (and source)

Avista (Washington Water Power) 0.07714 Schedule 21
https://www.myavista.com/about-us/our-rates-and-tariffs/washington-electric

PUD No 1 of Chelan County 0.02550 Schedule 2
https://www.chelanpud.org/my-pud-services/rates-and-policies

PUD No 1 of Clallam County 0.05360 Schedule E-4 Large
https://www.clallampud.net/electric-rate-information-2/

PUD No 1 of Clark County 0.04380 Scehdule 34, Second Tier
https://www.clarkpublicutilities.com/about-cpu/public-documents/current-electric-water-rates/

PUD No 1 of Ferry County 0.09728 Schedule 200 - General Service
https://fcpud.com/wp-content/uploads/2018/01/RateSched200-General-Service113017.pdf

PUD No 1 of Franklin County 0.03650 Large General
https://www.franklinpud.com/index.php/rates-power-services/residential-and-small-farm-rates/

PUD No 1 of Grays Harbor Co. 0.05800 Schedule 55 - Large General Service

https://www.ghpud.org/?option=com fileman&view=file&routed=1&name=WEB%20VERSION Rat
€%20Schedule Tracy Master%20Copy Effective%2004-01-2018.pdf&folder=&container=fileman-




files&exp token=eyJ0eXAiOiJKV1QiLCIhbGciOiJIUzIINiJ9.eylleHAIOJE1MzkwMzU10DMsImIhdCI6M
TUzOTAzMTk4M30.SEAPXxEpQigkwdPIcQ9lgyTlsqajmQvHR2 VE HJdP6Uc

PUD No 1 of Lewis County 0.04088 Schedule - Lighting and Power Service
https://www.lcpud.org/wp-content/uploads/2018-03-Electric-Rate-Schedules-Final.pdf

Puget Sound Power & Light Co 0.07245 Schedule 26
https://www.pse.com/pages/rates

Seattle City of 0.10670 Schedule LGS - downtown Peak

http://www.seattle.gov/light/rates/summary.asp

Finally, we remind the SBCC that WPUDA has taken no position on whether the SBCC should
require by code that commercial buildings larger than 10,000 sq ft install roof-top solar
generation. However, we strongly hold that the SBCC must follow the state’s Administrative
Procedures Act prior to adopting this or other requirements. We further hold that the analysis
currently available in support of the commercial solar generation code provision is so
fundamentally flawed, deficient and erroneous that no reasonable person could determine
whether it is in the public interest as required by state law. Therefore, we humbly request that
the SBCC set aside this portion of the recently adopted code and conduct a new analysis of
guality that incorporates the information and data we previously provided and provided herein.
Absent such action, this code provision is vulnerable to claims that the SBCC established this rule
using a process that is inconsistent with Washington state’s Administrative Procedures Act.

Thank you for the opportunity to submit this request. Please contact me directly at 360-951-
0981, or ngarcia@wpuda.org to answer any questions or provide additional clarifications
regarding this request.

Sincerely,

p

Nicolas Garcia, Policy Director
Washington Public Utility Districts Association




